
  

DISTRICT : SONITPUR.

IN THE COURT OF THE ADDL. SESSIONS JUDGE, AT BISWANATH CHARIALI

Ref. :- Sessions Case No.61/11

Arising out of G.R. Case No.567/10

U/S-448/326/307 of the IPC. 

Present :- Sri S. Khound. 

Additional District & Sessions Judge, 

Biswanath Chariali. 

The State of Assam : :  :  : Prosecution 

              -   Vs    - 

Sri Hemanta Gogoi : :  :  : Accused person.   

Appearance :- 

For the prosecution/State of Assam : Mr. H. Hazarika, Addl. P.P. 

Biswanath Chariali. 

For the accused :- Mr. S. K. Sarmah, Advocate. 

Biswanath Chariali. 

Dates of depositions :- 8.9.11, 7.1.12, 4.7.13 & 30.7.13.

Date of argument :- 18.01.14.

Date of Judgment :- 15.02.14. 

J U D G M E N T 

1.  The prosecution case put in a narrow pivot is that :- 

 On 19.10.10 one  Sri  Ratul  Borah lodged Fist  Information Report  (  in 

short FIR) alleging, inter-alia, that on 19.10.2010 at about 11 a.m. when his younger 

brother   Dipu Borah went  to  the  house  of  Smti  Rumi Borah  situated at  Milanpur, 

Biswanath-Chariali, at that time the accused entered into the house of Rumi Borah and 

gave 'dao' blow on the left hand of Dipu Borah causing serious injury and fled away. 

2. On  receipt  of  the  FIR,  police  registered  Biswanath-Chariali  P.S.  Case 

No.182/10  U/S-448/326/307,  IPC  and  investigated  the  same.  After  completion  of 

investigation police submitted charge-sheet against the accused Hemanta Gogoi U/S-

448/326/307 of the IPC. 
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3.  On  appearance  of  the  accused  before  the  court  of  learned 

committal  Magistrate,  the learned Magistrate  after  giving copies of  the case, 

hearing submission  from both  the  sides  and  notifying  the  public  prosecutor, 

committed the case to the court of Sessions. 

4. On  being  receipt  of  this  case  by  the  learned  Sessions  Judge, 

Tezpur, the same was registered and transferred to this court for disposal. 

5. On appearance  of  the  accused before  this  court,  this  court  after 

hearing both the sides formally charged the accused for the offence punishable 

U/S-448/326/307 of the IPC. The charges were framed, read over and explained 

to the accused, to which he pleaded not guilty and claimed to be tried. 

6. The prosecution has examined as many as 12 (twelve) witnesses to 

prove its case. Defence cross-examined them. The statement of the accused has 

been recorded as per provision of Section-313 of the Criminal Procedure Code ( 

in  short the 'Code').  Defence plea is  of  total denial  and defence adduced no 

evidence. 

POINTS FOR DETERMINATION

7.   (i)  Whether the accused on 19.10.2010 at about 11 a.m. at village 

Milanpur under Biswanath-Chariali P.S. in the district of Sonitpur, committed 

house-trespass by entering into the dwelling house of Smti Rumi Borah, and 

thereby committed an offence punishable U/S-448, IPC, as alleged ?  

(ii) Whether the accused person on the same day, time and place 

voluntarily caused hurt of grievous nature on the person of Dipu Borah in his 

left hand by sharp weapon and thereby committed an offence punishable U/S-

326, IPC, as alleged ? 

 (iii) Whether  the  accused  on  the  same  date,  time  and  place, 

voluntarily caused hurt by sharp cutting weapon i.e. 'mit-dao' to cause the death 

of Dipu Borah, and under such circumstances, that if by that act, he had caused 

the death of said Dipu Borah, then he would have been guilty of murder, and 

caused hurt to the said person, and thereby committed an offence punishable 

U/S-307, IPC, as alleged ?
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DECISION AND REASONS THEREOF

8. PW-1 is  Dr. Bikash Sarkar who is a private practioner of Sanjibani 

Nursing Home, deposed that on 19.10.2010 while he was on duty  at Sanjibani 

Nursing Home, Biswanath-Chariali ; on that day he examined Sri Dipu Borah, S/O- 

Khagen Borah, age 35 years, resident of Nabapur, P.S. Biswanath-Chariali ; and found 

the followings :- 

 (i) Lacerated cut injury measuring 2 inch X 1 inch in deep and  

     clinically fracture of the left ulna. 

      Nature of injury – grievous. 

      The patient was referred to Ortho-Surgeon of Tezpur on the 

      same day. 

      Ext.1 is the medical report where Ext.1(1) is the signature of  

     PW-1. 

  In cross-examination PW-1 deposed that the aforesaid injury 

may be caused by falling on sharp object. 

9. PW-2 is Sri Ratul Borah who deposed that about eight months back 

(from the date of deposition) one day his sister-in-law Ponki Borah reported that 

when Dipu Borah went to the house of Rumi Borah to give her fish at that time 

accused gave blow with 'dao' causing cut injury on person of Dipu Borah. Thereafter, 

PW-2 came to the hospital and saw injury of her brother Dipu Borah where she was 

reported by Dipu Borah that accused had caused cut injury. Thereafter, PW-2 lodged 

ejahar which is Ext.2 where Ext.2(1) is the signature of PW-2. 

 In cross-examination PW-2 deposed that he did not see the occurrence 

and also does not know how Dipu Borah sustained injury. 

10. PW-3 is the injured Sri Dipu Borah who deposed that on 19.10.2010 

at about 11 a.m. on the day of occurrence he went to the house of Rumi Borah to 

give her some fishes. When he arrived the house of Rumi Borah, then Rumi opened 

the door and asked him to seat in a chair and closed the door. After one minute 

accused Hemanta Gogoi came there and gave a blow with a 'dao' targeting his neck 

but PW-3 while resisted then the 'dao' blow fell on his left hand causing fracture 

injury  of  the  bone.  Thereafter,  accused  fled  away.  Rumi  Gogoi  took  him  to 

'Sanjiboni Hospital'  for medical treatment wherefrom he was referred to 'Skylab' 

Hospital, Tezpur ; where he was treated for five days. After that elder brother of 

PW-2 lodged ejahar. 
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 In cross-examination PW-3 deposed that he is a married person having 

children and he knows Rumi prior to the date of occurrence. He also deposed that 

police did not seize the 'dao' and same is not seen in the court. PW-3 denied defence 

suggestion that accused did not cause injury to him and out of previous enmity he 

has deposed false evidence against the accused. 

11. PW-4 is Smti Sewali Borah who deposed that she knows the accused, 

informant,  injured.  About one year back (  from the date of deposition)  one day at 

about 11 a.m. accused had cut Dipu Borah causing injury on his left hand for which he 

was treated in the Nursing Home as well as in Tezpur. 

 In  cross-examination  of  PW-4  deposed  that  she  did  not  see  the 

occurrence as such she does not know how it took place. PW-4 further deposed that 

the injured frequently visited the house of Rumi Gogoi prior to the date of occurrence. 

12. PW-5 is Smti Renu Saikia who deposed that accused is not known to 

her. On the day of occurrence she was present in the house of Dipu Borah who went 

to the house of Rumi Gogoi to give fish. Later on PW-5 came to know that accused 

Hemanta Gogoi had cut Dipu Borah and he was treated in Sanjiboni Hospital.  

In cross-examination, PW-5 deposed that she was not present at the 

place of occurrence. 

13. PW-6  is  Smti  Rumi  Borah  (  Gogoi)  who  deposed  that  accused 

Hemanta Gogoi is her younger brother. She knows the informant Ratul Borah and 

the injured Dipu Borah. On the day of occurrence Dipu Borah came to the house of 

PW-6 to give kiss and at that time accused Hemanta Gogoi came and asked Dipu 

whether he would marry PW-6  Rumi or not ? At that  time scuffled took place 

between the accused and Dipu Borah as a result, Dipu Borah sustained cut injury 

due to fall. After the occurrence PW-6 provided first aid to the injured and took him 

to the hospital for medical treatment. Thereafter, family members of Dipu Borah 

arrived there and he was shifted to Tezpur for further treatment. 

In  cross-examination,  PW-6  deposed  that  prior  to  the  date  of 

occurrence injured Dipu Borah maintained relationship with PW-6 as husband and 

wife and both of them lived together as husband and wife for about 1 year. The 

house where the occurrence took place was also provided to PW-6 by the injured 

Dipu Borah. PW-6 further deposed that at the time of occurrence accused Hemanta 

Gogoi and Dipu Borah altercated with each other regarding court-marriage of PW-6 

and Dipu Borah. She further deposed that at the time of occurrence when 
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Dipu Borah at first saw the accused, then he tried to flee away and at that time he 

fell down on a sharp weapon ( 'bothi', used for shopping fish) and sustained injury. 

Thereafter, injured was taken to hospital by PW-6 and the accused. 

14. PW-7 is Sri Dehi Kumar Gogoi who deposed that accused is his son 

and injured is known to him. On the day of occurrence the injured Dipu Borah came 

to the house of daughter of PW-7 Smti Rumi Gogoi to give her fish. Thereafter, 

when Rumi Gogoi was busy in chopping fish and Dipu Borah was sitting in a room 

at  that  time  accused  Hemanta  Gogoi  came  there.  Then  Dipu  Borah  while 

proceeding forward slipped down as a result of which he sustained cut injuries of 

his right hand. Thereafter, Rumi Gogoi wrapped the cut injury of Dipu Borah with a 

piece  of  cloth  and  with  the  help  of  accused  Hemanta  the  injured  was  sent  to 

hospital. PW-7 further deposed that at that time he was present in the house of Rumi 

Gogoi as such, he witnessed the whole occurrence. 

PW-7 is declared hostile by the prosecution and cross-examined where 

PW-7  deposed  that  Ext.3  &  4  are  search  warrants  where  Ext.3(1)  &  4(1)  are 

signatures of PW-7.  

In cross-examination, PW-7 deposed that police took his signature in 

Ext.3 & 4 by sitting in the Dinning Table. 

15. The  PW-8  is  Sri  Nagen  Saikia  who  deposed  that  accused  is  his 

neighbour. About one year back one day police took him to the house of the accused 

but accused could not be found. He further deposed that he heard that accused had 

assaulted Dipu. PW-8 further deposed that in Ext.3 & 4 he put his signatures which 

are Ext.3(2) & 4(2). 

In cross-examination, PW-8 deposed that he has no idea regarding the 

incident and when he put his signatures in Ext.3, then nothing was written there. 

16.  The  PW-9  is  Sri  Parama  Dutta  who  deposed  that  he  knows  the 

informant and the accused. Few months ago one day police took him to the house of 

the accused but accused was not present in his house. Ext.4 is the search-list where 

Ext.4(3) is the signature of PW-9. He further deposed that he has no idea how and 

by whom the assault incident occurred.

 In cross-examination PW-9 deposed that he could not recollect that 

the search-list was a blank paper or otherwise.  

17. The PW-10 is Sri Dipen Kumar Baruah who deposed that few months 

ago one day police came to his shop and asked him to put a signature on a blank paper. 
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In cross-examination, PW-10 deposed that he does not know personally 

regarding the quarrel between the accused and Dipu and police took his signature in a 

blank paper. 

18. The PW-11 is the Investigating Officer Sri Jatin Koch who deposed that 

on 19.10.10 while he was on duty at Biswanath-Chariali P.S. on that day on receipt of 

ejahar from Ratul Borah which is Ext.2, O/C, entrusted him to investigate  the case. 

Ext.2(2) is the signature of O/C, Mukul Kakati. During investigation PW-11 visited 

place of occurrence, recorded statements of witnesses and prepared sketch-map. Ext.5 

is the sketch-map where Ext.5(1) is the signature of PW-11. He further deposed that he 

searched the house of the accused on 22.1.11, 8.12.10 but accused could not be found. 

Ext.3 is the search-list where Ext.3(4) is the signature of PW-11. He further deposed 

that Ext.4 is another search-list where Ext.4(1) is his signature. During investigation 

PW-11 collected injury report  and submitted charge-sheet  against  the  accused U/S-

448/326/307, IPC. Ext.6 is the charge-sheet where Ext.6(1) is the signature of PW-1. 

In cross-examination, PW-11 deposed that he saw injury on the left hand 

of Dipu Borah. He further deposed that PW-3 Dipu Borah did not state before him that 

accused had cut him with a 'mit-dao'. PW-11 denied defence suggestion that he did not 

search the accused and he has submitted charge-sheet falsely. 

19. The  PW-12  is  Dr.  Dhrubajyoti  Deka  who  was  working  as  private 

practitioner  examined one Mr.  Dipu Borah,  male,  age-35 years,  in connection with 

Biswanath-Chariali  P.S.  Case  No.182/10  U/S-448/376/307,  IPC  and  found  the 

following :- 

 “Fracture of Ulnar shaft left side with extensive tender rupture. 

   In my opinion the injury is grievous in nature.” 

   Ext.7 is the Medical-Report where Ext.7(1) is the signature of PW-

  In cross-examination, PW-12 deposed that he has not mentioned the 

registration number of the patient and age of injury in the medical report. He further 

deposed that such type of injury may be caused by fall on sharp object. 

20. Above are the evidences led by the prosecution to prove their case. 

21. To prove the charge U/S-448 of the IPC, the prosecution must prove that :- 

(i) The accused committed criminal trespass. 

(ii) Such  criminal  trespass  was  committed  by  entering  into  or 

remaining in the dwelling house of Rumi Borah Gogoi. 
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On this point it is seen from the evidence of PWs that PW-2, 4, 5, 7, 8 & 

9 not being eye witnesses of the alleged occurrence failed to corroborate the evidence 

of  PW-3  i.e.  Dipu  Borah  that  at  the  time  of  occurrence  accused  Hemanta  Gogoi 

committed criminal trespass into the house of PW-6 Rumi Borah Gogoi and gave 'dao' 

blow  causing  serious  cut  injury  of  PW-3  in  his  attempt  to  cause  death  of  PW-3. 

Moreover, it reveals from the evidence of PW-6 Rumi Borah (Gogoi) that accused is 

none but her own younger brother as such entry of the accused to the house of Rumi 

Gogoi cannot be considered to be a criminal trespass. On the other hand PW-6 herself 

not  deposed  anything  against  the  accused  that  at  the  time  of  occurrence  accused 

committed criminal trespass into her dwelling house. In my view prosecution failed to 

prove the charge of offence U/S-448, IPC against the accused beyond all reasonable 

doubts. 

22.  To prove  the charge U/S-326 of  the IPC, the  prosecution must  prove 

that :- 

 (i) That the accused caused grievous hurt as contemplated in S.320, IPC 

(ii) That the accused caused it voluntarily as envisaged in Section 322, IPC. 

(iii)That  causing  of  such  grievous  hurt  was  made  by  means  of  an 

instrument for shooting etc. or by means of any instrument which, used as a weapon of 

offence, is likely to cause death. 

23. To prove the charge U/S-307 of the IPC, the prosecution has to prove the 

followings facts :- 

 (i) That the accused did an act 

(ii) That  the  act  was done with such intention or  knowledge  and  

under  such circumstances that  if  he  by that  act  caused death  he  would  be  

guilty of murder. 

24. In the instant case in hand it transpires from the entire evidence on record that 

Dipu Borah being PW-3 deposed that on 19.10.2010 when he came to the house of PW-

6 Rumi Borah ( Gogoi ) to give her fish then Rumi Borah opened the door and asked 

him to sit inside the room. Immediately after that the accused entered there and gave 

blow with one 'dao' (mit) targeting the neck of PW-3 but when PW-3 tried to save 

himself by putting his left hand before his neck at that time the blow fell on his left 

hand causing fracture injury of bone. After the occurrence accused fled away and PW-3 

was sent to hospital for medical treatment. That part of evidence is not corroborated by 

remaining  PWs  since  PW-2,  PW-4,  PW-5,  PW-8,  PW-9  and  PW-10  failed  to 

corroborate PW-3 since none of them witnessed the alleged occurrence, rather all of
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them are reported witness. PW-6 and PW-7 are material witnesses in the instant case 

but both of them not at all corroborated the evidence of PW-3 regarding alleged assault 

by the accused on PW-3 by means of 'dao' causing fracture injury in his attempt to 

cause death of PW-3. It is seen from the evidence PW-6 Rumi Borah who deposed that 

at the time of occurrence PW-3 Dipu Borah came to the house of PW-6 to give her fish. 

When Dipu Borah was sitting inside the house of PW-6 at that time accused Hemanta 

Gogoi came there and both of them altercated and accused asked PW-6 whether he 

would marry Rumi Borah or not.  During altercation scuffle took place between the 

accused and PW-3 Dipu Borah as a result of which Dipu Borah himself fell down and 

sustained  cut  injury.  It  is  further  stated  by  PW-6  that  there  was  previous  enmity 

between Dipu Borah and the accused regarding financial matter. Similarly PW-7 also 

deposed that at the time of occurrence when PW-3 Dipu Borah was sitting inside the 

house of Rumi Borah (Gogoi) at that time accused came there and Dipu Borah by that 

time slipped down and sustained injury. Both PW-6 & PW-7 contradicted the evidence 

of PW-3 though both PW-6 and PW-7 are eye witnesses of the alleged occurrence. It is 

also seen from the evidence of PWs that weapon of assault is not seized by police to 

prove the charge levelled against the accused. 

25. In the backdrop of foregoing discussions and on careful scrutiny of entire 

evidence on record I find the evidence of PWs regarding involvement of the accused 

with the alleged offences, contradictory and not worthy of credence as such, I am of the 

view that the prosecution has failed to prove the charge U/S-448/326/307, IPC beyond 

all reasonable doubts. 

26. Accordingly, I hold the accused not guilty U/S-448/326/307 of the IPC 

and he is set at liberty forthwith. 

27. Judgment prepared, pronounced and delivered in the open Court under my 

hand  and  seal  of  this  Court  on  this  the  1 s t   day  of  February,2014  at 

Biswanath Chariali. 

     ( Sri S. Khound.  )                   

                                                                                           Additional District & Sessions Judge, 

                                                                                     Biswanath Chariali. 

          

              Dictated & Corrected by me 

    (  Sri S. Khound.   )                   

               Additional District &  Sessions Judge

                   Biswanath Chariali. 

******** 


